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Stiff penalty for demolition of a historic
homestead: Cowra Shire Council v Fuller
Josie Walker FREDERICK JORDAN CHAMBERS

In Cowra Shire Council v Fuller,1 a penalty of

$175,000 was imposed by the Land and Environment

Court for unauthorized demolition of a homestead which

was under consideration for heritage listing. At the time

of the offence, the maximum penalty under the Environ-

mental Planning and Assessment Act 1979 (NSW) for

carrying out development without consent was $1.1

million.2

The penalty imposed in this case was unusually high

for a planning offence by an individual. It signals that

the court is likely to deal harshly with offenders who

breach the planning law in order to circumvent the effect

of a heritage listing.

Facts
The defendant, Mr Fuller, owned a rural property on

which there was an historic homestead dating from

1900. He wanted to build a new dwelling on the land.

Under the Cowra Local Environmental Plan 1990,

approval could not be granted for a new dwelling unless

the existing homestead was demolished.3

Mr Fuller made inquiries with the Council about

getting approval to demolish the homestead. Not long

after this, the Council notified him that it was carrying

out preliminary investigations to determine whether the

homestead should be listed as a heritage item.4

While the development application was being pre-

pared, Mr Fuller had a number of discussions with the

Council officers in which he complained that the Council

had not alerted him to any heritage concerns when he

purchased the property. In one of those discussions he

asked whether the Council would send him to jail if he

demolished the homestead without permission.5

On 29 March 2012, the Council advised Mr Fuller

that the Council would recommend the imposition of an

Interim Heritage Order on the homestead at a meeting in

late April. The homestead was demolished on 7 April

2012.6

Mr Fuller pleaded guilty to carrying out development

without consent.7

The decision
Justice Pain found that the offence was objectively

serious because the defendant was well aware that

development consent was required, but chose to proceed

without development consent. As is common in many

decisions concerning planning law breaches, the court

stressed the need to uphold “the integrity of the planning

system”. In her Honour’s view, the circumstances of the

offence also suggested “a large measure of premedita-

tion”, which was an aggravating factor under the Crimes

(Sentencing Procedure) Act 1999 (NSW), s 22A(n).8

Another aggravating factor was the harm caused by

the defendant’s actions. Justice Pain found that the harm

was significant, because there had been an irreversible

loss of a potentially important heritage item as a result of

the offence.9

The defendant was fined $175,000 and ordered to pay

the prosecutor’s costs.10

Comparable cases
The Council cited three comparable cases, but argued

that each of these was less serious than the subject

case.11

In Mosman Municipal Council v Menai Excavations

Pty Ltd12 and Mosman Municipal Council v Waratah

Village Partners Pty Ltd13 the defendants demolished

the whole of an historic private hospital, whereas they

had only received consent for partial demolition. The

defendant in Menai Constructions was found to have

been negligent, because it accepted assurances from a

third party that authorization had been granted for total

demolition, while the defendant in Waratah Village

Partners was vicariously liable.14 The defendants were

fined $30,000 and $28,000 respectively.15

In Gosford City Council v Colmer16 the defendant

demolished a heritage listed cottage. The offence was

described by the court as deliberate.17 However, prior to

demolition, the building had been storm damaged to an

extent where it would have been dangerous to leave the

building partially standing.18 The defendant was fined

$5,000.19
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Mr Fuller argued that his conduct was less serious

than that of the defendant in Ku-ring-gai Municipal

Council v Kizana.20 Mr Kizana had forged council-

approved plans and proceeded to build an unapproved

dwelling in a form which had previously been refused

consent by the Council. He was fined $75,000.21

Justice Pain agreed with the Council that the subject

case was more serious than the first three cases cited

above, without identifying particular distinguishing fac-

tors. On the other hand, her Honour found that the case

of Kizana was of no assistance because the circum-

stances of that case were too different from the subject

case.22

Implications
The offence of carrying out development without

consent is an offence of strict liability. However, the

state of mind of the offender is relevant to the determi-

nation of penalty. This case shows that the court is likely

impose a high penalty in circumstances where the

defendant has engaged in a premeditated breach in order

to clear away an obstacle to future development. The

fact of irreversible loss of a potential heritage item was

also significant in the court’s reasoning.

The defendant has lodged a Notice of Intention to

Appeal.

Josie Walker

Barrister

Frederick Jordan Chambers

Footnotes
1. Cowra Shire Council v Fuller [2015] NSWLEC 13; BC201500467.

2. Environmental Planning and Assessment Act 1979 (NSW),

ss 76A & 126.

3. Above, n 1, at [3], para [9] (Statement of Agreed Facts).

4. Above, n 1, at [3], para [17] (Statement of Agreed Facts).

5. Above, n 1, at [3], para [26] (Statement of Agreed Facts).

6. Above, n 1, at [3], para [35]–[36] (Statement of Agreed Facts).

7. Above, n 1, at [7].

8. Above, n 1, at [23].

9. Above, n 1, at [24].

10. Above, n 1, at [40].

11. Above, n 1, at [36].

12. Mosman Municipal Council v Menai Excavations Pty Ltd

(2002) 122 LGERA 89; [2002] NSWLEC 132; BC200204775.

13. Mosman Municipal Council v Waratah Village Partners Pty

Ltd [2003] NSWLEC 101; BC200302707.

14. Above, n 12, at [31] and n 13 at [26].

15. Above, n 12, at [38] and n 13 at [39].

16. Gosford City Council v Colmer [2002] NSWLEC 257; BC200208657.

17. Above, n 16, at [44].

18. Above, n 16, at [14].

19. Above, n 16, at [46].

20. Ku-ring-gai Municipal Council v Kizana [2002] NSWLEC

187; BC200206337.

21. Above, n 20, at [21].

22. Above, n 1, at [36].
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A comment on the “Local Government
Growing Regional Australia” report
Prudence Stone POLICY ADVISER

The Australian Centre of Excellence for Local Gov-

ernment (ACELG) in collaboration with Regional Capi-

tals Australia published a report in March 2015. The

report entitled “Local Government Growing Regional

Australia” sought to investigate:

• What is meant by a strong sustainable regional

capital and region?

• What are the key drivers and inhibitors in building

a strong sustainable regional capital and region?

• What key local government governance and lead-

ership ingredients help to create and/or enhance

these drivers, and/or eliminate/minimize the effects

of inhibitors to building a strong sustainable regional

capital and region?

The research project intended to bring a new under-

standing to local government governance and how

leadership can play its part in the growth of regional

Australia. It was also motivated by the current lack of

recognition of regional cities in the economic develop-

ment debate, and planning and policy formation.

Five regional capitals were studied:

1. Geelong, Victoria;

2. Geraldton, Western Australia;

3. Launceston, Tasmania;

4. Mackay, Queensland; and

5. Wagga Wagga, New South Wales.

These five capitals were deemed to have distinctive

situational characteristics that displayed high or increas-

ing levels of resilience, and were as such strong sustain-

able regions. They also had a diversity of population,

distance from the state capital city, jurisdictional reach

and an economic base. Through desktop analysis the key

drivers and inhibitors for these growing regional capitals

were identified as:

• environmental;

• community capital;

• entrepreneurship, creativity and innovation;

• economic and market conditions;

• institutional factors;

• governance; and

• leadership.

The research project examines each of these drivers

within the specific contexts of the case studies, however

ultimately leaning on governance and leadership as the

two keystone requirements for the successful sustain-

ability of regional capitals and regions.

Following a detailed review of previous papers and

the context of the interviews from the five regions, the

research project indicates that there may be some

general application of the key ingredients for growing

sustainable regional capitals and regions:

• a shared commitment among a range of stakehold-

ers to support regional well being, growth with

adequate resources to participate effectively;

• the requirement of effective formal regional struc-

tures to provide a framework for interaction and

regional cooperation and collaboration;

• the capacity for stakeholders to work together in

developing informal collaboration and formal part-

nerships; and

• a shared approach to leadership.

These ingredients have been adopted by a number of

the case studies and they had accordingly put into

operation:

• Accountable distributed power will ensure that

there is the ability to work with major stakeholders

to build horizontal distributed leadership coali-

tions;

• Advocacy which is effectively developed to engage

with State and Federal governments as well as

inform local and regional communities;

• Supported growth through projects and strategies

that directly or indirectly affect the wider region;

• Diversification of economy;

• Proactive engagement with the development sec-

tor;

• Commitment to innovation and entrepreneur-

ship;

• Responsive to major economic events and minimise

the impacts; and
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• Predictive by responding proactively to opportu-

nities or threats.

The research project consistently emphasises that if

leadership and governance are not effective, the interac-

tion of the environment, community, innovation, market

conditions and institutional factors are inconsequential.

A region will only be at a better advantage to harness

these five drivers/inhibitors if effective leadership and

governance measures are in place.

Ultimately further research is required to understand

the overall effectiveness of the ingredients for success.

The possibility of a number of longitudinal studies has

been flagged as the vehicle to fully understand the

impacts over time and then further investigate how these

ingredients can be successfully utilised in other regions

across Australia to ensure the future sustainability of

regional capitals and regions.

Prudence Stone

Policy Adviser
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Dustday in court
Anton Dunhill HUNT & HUNT LAWYERS1

On 20 March 2015, his Honour Garde J handed down

judgment in the matter of Dustday Investments Pty Ltd

v Minister for Planning and Melbourne City Council.2

Solomon Lew is a director of Dustday Investments

Pty Ltd (Dustday) which commenced the proceeding in

relation to a high profile “sawtooth” building located at

85-105 Sutton Street, North Melbourne, which was

formerly the Victorian Producers Co-Operative Com-

pany Wool Store No 5. The building was constructed

around the time of the 1956 Melbourne Olympics.

Planning Scheme Amendment C207 (Amendment

C207) sought to propose controls for the Dustday

building and part of the land, namely to include the

building and part of the land within a heritage overlay

control.

What makes this case particularly interesting, besides

Dustday’s desire to demolish the building was that

Dustday sought to injunct the Planning Minister from

making a decision about Amendment C207.

Background
On 21 March 2013, the delegate of the Minister for

Planning (then Matthew Guy and later, Richard Wynne)

(the Minister) authorised Melbourne City Council (the

Council) to prepare Amendment C207 which proposed

to include Dustday’s building and part of the land in a

heritage overlay under cl 43.01 of the Melbourne Plan-

ning Scheme. The effect of Amendment C207 would be

that Dustday would be required to obtain a permit under

the Planning and Environment Act 1987 (Vic) for the

purpose of cl 43.01, before it would be allowed to

demolish the building, or develop the building and land

affected by the overlay.

On 11 July 2013, Dustday applied to the Council for

a planning permit under the Planning and Environment

Act 1987 (Vic) to demolish the building. The Minister

(then Matthew Guy) imposed a series of interim heritage

controls on the Dustday land from 22 August 2013 and

the permit application did not progress any further.

A panel hearing was conducted over four days in

November 2013 and Dustday was heard on the matter,

along with other parties making submissions. The panel

prepared a report dated 21 January 2014, recommending

the adoption of Amendment C207 including the heritage

overlay affecting the Dustday building and part of the

land.

On 6 May 2014, the Future Melbourne Committee of

the Council resolved to recommend the Council adopt

Amendment C207.

On 27 May 2014, the Council resolved to adopt

Amendment C207, including the Dustday building and

part of the land in the relevant heritage overlay, and

submitted the amendment to the Minister for approval.

Dustday’s position
His Honour Garde J conveniently listed Dustday’s

pertinent questions, namely:

(1) did the panel err in law by identifying a wrong issue
or asking itself a wrong question thereby affecting
the exercise of its powers?

(2) did the panel fail to consider social and economic
effects, because it failed to consider a key matter
arising from the subject-matter, and thereby acted
unreasonably?3

Among other things, Dustday sought the following

relief:

• a declaration that the Panel’s recommendation on

21 January 2014 was affected by legal error and

was invalid or alternatively unlawful;4

• a declaration that the Future Melbourne Commit-

tee of the Council’s resolution on 6 May 2014 was

affected by legal error and was invalid or alterna-

tively unlawful;

• an injunction restraining the Minister from approv-

ing Amendment C207 in a form by which the

Land or the Building is made subject to a Heritage

Overlay, until the matter has been remitted to a

panel constituted under s 153 of the Planning and

Environment Act 1987 (Vic) for fresh consider-

ation of the issues affected by error.

The Minister’s position
The Minister’s defence did not admit a number of the

salient allegations put by Dustday. However, as the case

progressed, the issues became even less relevant — the

Minister submitted he did not seek to approve Amend-

ment C207 and therefore, the injunctive relief sought by

the plaintiff became irrelevant.

Accordingly, in that situation, there was little the

Minister was compelled to address in the case, save for

the general position in relation to the Minister’s rights,

contending that he did not accept that it was necessary to

join him to the proceeding.
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The Council’s position
The Council made submissions in relation to the

decisions of the planning panel and the Council itself,

namely that neither erred.

In particular, the Council contended that:

• the condition of the building was a relevant

consideration;

• the panel did not confine itself in the manner

suggested by Dustday (namely that demolition is

an inevitable outcome);

• the demolition of Dustday’s building was not

inevitable or irrefutable; and

• the panel did consider the condition of Dustday’s

building.

Moreover, the Council contended that its decision

was not affected by any error of the panel (and it did not

accept that the panel had erred).

The court’s considerations
His Honour identified two sets of questions for the

court’s consideration.

First, his Honour Garde J noted that the panel report

and recommendations are amenable to judicial review

for jurisdictional error, which was not controverted by

the Minister, or the Council.5 His Honour accepted

Dustday’s submission that a decision involving jurisdic-

tional error must be regarded as no decision being made,

as it does not have legal foundation. His Honour

considered that he was entitled to declare the decision to

be invalid with no legal effect, as with a certiorari order.6

Second, his Honour queried whether the panel report

and recommendations were invalid and of no effect by

reason of jurisdictional error, having regard to the

following two questions:

• Did the panel err in law by identifying a wrong

issue or asking itself a wrong question thereby

affecting the exercise of its powers?7

His Honour considered that the panel did not err.

This was based upon the facts of this particular

case.

• Did the panel fail to consider social and economic

effects, because it failed to consider a key matter

arising from the subject-matter, and thereby acted

unreasonably?8

His Honour considered that the panel gave con-

sideration to the condition and conversion of the

building and formed the view that the panel was

simply not persuaded by Dustday’s evidence.

His Honour noted that the panel’s enquiry as to the

relevance of social and economic effects was not

whether they ought be considered, but rather

whether the evidence was persuasive and therefore

relevant to give significant weight, or whether it

was outweighed by the heritage consideration. His

Honour particularly noted (with reference to a

number of authorities) that the panel is entitled to

tolerance as to its use of language.9

The panel’s reasons must be read fairly and as a
whole with a focus on substance. They should not be
read ‘minutely and finely with an eye keenly attuned
to the perception of error’ particularly when legal
terms such as ‘relevant’ or ‘irrelevant’ are found in
submissions prepared by senior and junior counsel,
and presented to a non-legally qualified panel.10

His Honour’s conclusion
His Honour Garde J concluded that Dustday had

failed to show any legal error on the part of the panel or

the Council and as a result, the proceeding must be

dismissed. His Honour ordered costs be paid in favour of

the Minister and the Council.

His Honour noted that it is a matter for the incoming

Planning Minister (Richard Wynne) to determine the

merits of the Amendment C207. His Honour observed

that should the amendment be approved in its entirety,

which would affect the Dustday building and part of the

land, then it will be a matter for Dustday to apply for a

planning permit for demolition in accordance with cll

22.05 and 43.01 of the Melbourne Planning Scheme.

Any such application would be considered on its own

merits by the Council and/or the Victorian Civil &

Administrative Tribunal.

Anton Dunhill

Partner

Hunt & Hunt Lawyers

Footnotes
1. As the solicitor handling the matter on behalf of the Melbourne

City Council (the Second Defendant), Anton Dunhill would be

pleased to field any enquiries about the case.

2. Dustday Investments Pty Ltd v Minister for Planning and

Melbourne City Council [2015] VSC 101; BC201501689.

3. Above, n 2, at [77].

4. Above, n 2, at [7].

5. Above, n 2, at [71].

6. Above, n 2, at [74].

7. Above, n 2, at [77].

8. Above, n 2, at [77].

9. Above, n 2, at [106].

10. Above, n 2, at [106].
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Housing and Local Government in Australia in
the 21st Century
Daniel Webster and Louise Camenzuli CORRS CHAMBERS WESTGARTH

Housing policy and the provision of affordable hous-

ing pose significant challenges for all levels of govern-

ment.

In a recent report, the Australian Centre of Excellence

for Local Government (ACELG) has examined the key

issues in the relationship between the provision of

housing and the role of local government.

The report, Housing and Local Government in Aus-

tralia in the 21st Century (Report),1 explores this

relationship in various contexts and includes a review

of:

• historical and international perspectives;

• federalism and local government;

• second homes, rates and grant commissions;

• cost shifting and unfunded mandates;

• housing and land use in the planning system;

• homelessness; and

• the changing social and economic context.

It is not the intention of the Report to provide a

comprehensive analysis of the issues that it canvasses.

Rather its purposes are to:

• “start a conversation” that will be furthered through

the development of policy; and

• provide a springboard for subsequent documents,

such as the forthcoming White Paper on Austra-

lian Federalism and homelessness strategies devel-

oped at the local government level.

This article provides a brief overview of two signifi-

cant issues raised in the Report:

1) inter-governmental housing responsibilities; and

2) homelessness.

Inter-governmental housing responsibilities
The challenge posed by the division of housing

related powers between Commonwealth, state and local

governments is a key theme throughout the report. The

division of the most relevant powers is illustrated as

follows:

• Commonwealth: tax policies, periodic assistance

to home buyers and rental assistance to lower

income households.

• State: planning legislation and strategic planning,

land development, consumer protection and peri-

odic grants and subsidies for home buyers.

• Local government: local planning and building

regulation (within parameters defined by the state

government).

As in any endeavour, the pursuit of a holistic approach

with input from all relevant stakeholders is essential to

achieving desired outcomes. However, in the case of

housing policy, the Report points out that the division of

powers and responsibilities is problematic when policy

is made at one level of government and implemented at

another. This is particularly the case when the achieve-

ment of policy outcomes is not supported by the

provision of commensurate funding.

By reference to the 2003 Hawker Inquiry, the Report

identifies two matters that pose challenges to the budgets

of local governments and the provision of housing and

services:

1) cost shifting; and

2) unfunded mandates.

Cost shifting occurs when expenditure requirements

at the Commonwealth or state level are shifted to the

local government level. For example, the transfer of

responsibility for roads from a state authority to a local

government.

Like cost shifting, unfunded mandates impose an

additional cost at the local government level. However,

an unfunded mandate requires local government to

achieve a new policy objective determined by another

level of government, without the provision of a revenue

stream to support it. This represents the generation of a

previously non-existent cost, which must be met by local

government, rather than the shifting of an existing cost.

Accordingly, a key challenge identified by the Report

is how local governments can ensure that requisite

policy outcomes are supported by commensurate fund-

ing.
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Homelessness
The Report draws a link between a shortage of

affordable housing and homelessness, pointing out that

the National Partnership Agreement on Homelessness

(which commenced in 2009) failed to properly address

the inadequate supply of affordable housing.

At the state level, the Report cites The NSW Home-

less Action Plan 2009–2014 (HAP) as an example of

governmental policy to combat homelessness. One of

the key principles of the HAP is to reduce homelessness

through a collaborative approach between state and local

governments.

However, the Report:

• highlights the fact that the precise role of local

governments in preventing, responding effectively

to, and breaking the cycle of homelessness is not

stipulated in the HAP; and

• concludes that “local governments are perfectly

placed to address homelessness”, but need support

at the Commonwealth and State levels.

The tenor of the Report’s discussion on the issue of

homelessness is consistent with that of the overall

document: co-operation at all levels of government is

essential to address issues relating to housing.

Issues emerging from the Report
The Report addresses a range of issues and outlines a

series of questions relating to local government and

housing. In particular, it makes clear that the key

challenge to housing issues confronting the local gov-

ernment is that presented by the need for a collaborative

inter-governmental approach.

This challenge must be faced in the context of a

changing population dynamic, economic and social

issues, urban/rural landscapes and a shift in relationship

between all three levels of government.

With the conversation started, the next step will be to

utilise that conversation to produce effective policy

outcomes.

Daniel Webster

Associate

Corrs Chambers Westgarth

Louise Camenzuli

Partner

Corrs Chambers Westgarth

Footnotes
1. Available at the ACELG website: www.acelg.org.au.
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Is your bank guarantee really guaranteed?

Jennifer Long MCLEODS1

Bank guarantees are one of the most common fea-

tures in commercial contracts and are an integral part of

ensuring contractual compliance and providing security

for performance. They are used for a variety of reasons,

sometimes provided in addition to, or in substitution of

other forms of security. The most common use of bank

guarantees by local governments is as a form of security

in retail or commercial leases, in works and construction

contracts to rectify defects, in supply agreements to

secure supplier’s obligations and in development and

bonding agreements to secure the performance of obli-

gations.

Legal pitfalls can however arise when enforcing

guarantees and beneficiaries are increasingly being pre-

vented from calling on bank guarantees in circumstances

where that party thought it had sufficient protection.

However one can mitigate against risk exposure to

ensure rights remain effective, by being aware of what to

look out for when entering into contractual relations or

accepting a bank guarantee.

Is there a general right to recourse?
Historically there has been a line of judicial authority

that supports that a bank guarantee, by its very nature is

unconditional, and that the bank undertakes to pay

according to its guarantee, on demand, without proof or

conditions.2

This position has also been upheld by more recent

authorities which assert that generally a beneficiary

cannot be restrained from calling on a bank guarantee so

long as the claim is in good faith and the beneficiary is

entitled to do so. This is insofar as the terms of the

agreement do not inhibit the beneficiary from calling

upon the bank guarantee.3

It is also widely accepted that there are three principal

exceptions to the rule that a court will not direct the

issuer of a bank guarantee from performing its uncon-

ditional obligation to pay the beneficiary:

• to prevent the beneficiary from acting fraudu-

lently;

• to prevent the beneficiary from acting unconscio-

nably; or

• in circumstances where there has been a contrac-

tual promise by the beneficiary not to call on the

guarantee.4

Recent judicial decisions have emphasised that the

“primary focus” will always be the proper construction

of the underlying contract or agreement but that the

court should not readily favour a construction which

erodes or frustrates the purpose for the provision of

security.5 In Universal Publishers Ltd v Australian

Executors,6 the New South Wales Supreme Court held

that the landlord was not entitled to exercise its rights

under the bank guarantee unless it had first obtained a

court order that the tenant had committed a breach,

particularly where a dispute has arisen about the tenant’s

purported breach of the lease. The court asserted that the

Landlord’s ability to claim under a bank guarantee will

depend on the terms of the lease which are applicable to

the bank guarantee.

In addition, the Victorian Supreme Court has recently

held that a contractual obligation for a beneficiary to act

“reasonably” in making a claim against a bank guarantee

precluded the beneficiary from making the claim.7

The right of recourse to a bank guarantee will

therefore, be strictly construed in accordance with the

provisions of the contract or agreement under which it

was provided, placing a greater emphasis on ensuring

the underlying agreement is appropriately drafted.

Is a bank guarantee safe in the event of
insolvency?

In a slowing market, with insolvency on the rise we

are increasingly faced with the reality that a company

with few assets can become insolvent easily, making it

essential to ensure that any security provided to secure

the performance under a contract is also safe from being

recovered by a liquidator.

When it comes to potential insolvency of a party, a

bank guarantee has always been considered as a strong

form of security, safe from the demand by a liquidator,

as it is issued in the name of the beneficiary.
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Upon insolvency, however an appointed liquidator

can attempt to recover an unfair preference under

s 588FA of the Corporations Act 2001 (Cth). An unfair

preference generally occurs where a creditor is given

“preferential” treatment and receives a payment within

six months of the appointment of a liquidator to a

company.

Due to the fact bank guarantees are issued by a bank

they have generally not been considered to be “prefer-

ence payments” and therefore fall outside the scope of

the preference payment regime. However it has recently

been held that in circumstances where a transaction or

payment made by a third party such as a bank “by or on

behalf” of the debtor, at its discretion, is likely to

constitute a preference payment under s 588FA of the

Corporations Act.8

Therefore, in limited circumstances, such as when a

payment is made pursuant to a call on a bank guarantee

less than six months prior to the liquidation of a party, a

payment made under a bank guarantee may be recover-

able by a liquidator.

How to safeguard your bank guarantee
With the sense of security a bank guarantee provides,

these are all too often accepted without much scrutiny

and placed aside, sometimes in the absence of an

appropriate agreement or contract and usually only to be

properly considered when a dispute has arisen and the

party is in the inevitable position that they might need to

call upon it. However as recent judicial decisions have

indicted in some instances, this may actually be a false

sense of security.

That being said, a bank guarantee is still a very

effective form of security when constructed appropri-

ately. However, notwithstanding some of the pitfalls that

can arise, it is essential that local governments are aware

of the importance of ensuring they are provided with

adequate enforceable security to mitigate against poten-

tial risks. Some key considerations to assist in navigat-

ing the risks include ensuring:

• a formal contract or agreement governs the agree-

ment, with appropriate bank guarantee provisions

to bind the parties;

• careful consideration has been given to the terms

of the underlying contract or agreement as well as

the actual terms of the bank guarantee. In particu-

lar ensure that:

— the bank guarantee and agreement provide an

unqualified unfettered right to be called upon in

whatever circumstances the local government

(as beneficiary) sees fit without the need to

justify the decision to the bank, without notice

of the party to the contract and notwithstanding

any dispute, objection, claim or direction by the

contracting party to the contrary;

— the bank guarantee is issued from an Australian

Trading Bank with an Australian banking licence;

— the bank guarantee does not have an expiry date

and will continue until notification has been

received by the local government (as benefi-

ciary) that the security is no longer required or

until payment is made by the bank for the

whole of the sum or such lesser sum as may be

required in satisfaction of the contractual require-

ments; and

— the basics are correctly stated, such as the name

of the beneficiary and the amount being guaranteed;

• a right of discretion is provided, enabling the local

government to approve or disapprove the form of

an unconditional undertaking and the financial

institution providing it;

• regular compliance checks are undertaken to ensure

that bank guarantees remain valid and the security

they provide is sufficient;

• if there are concerns about the financial stability of

the contracting party, seek advice to explore alter-

native or additional security to mitigate any risks;

and

• any new guarantee provided should be provided

prior to expiry and/or cancellation of the preced-

ing guarantee.

Jennifer Long

Solicitor

McLeods

Footnotes
1. For further information in regard to the above, contact Jennifer

Long on (08) 9424 6224 or jlong@mcleods.com.au. The

information contained in this article should not be relied upon

without obtaining further detailed legal advice in the circum-

stances of each case.

2. Wood Hall Ltd v Pipeline Authority (1979) 141 CLR 443 at

445, 451, 457–8; 24 ALR 385; 53 ALJR 487; BC7900056.

3. Clough Engineering Ltd v Oil and Natural Gas Corporation

Ltd (2008) 249 ALR 458; [2008] FCAFC 136; BC200806701

at [82]–[85].

4. Above, n 3, at [77]; Otter Group Ltd v Wylaars [2013] VSC 98;

BC201301222 at [18]; Cerasola TLS AG v Thiess Pty Ltd &

John Holland [2011] QSC 115; BC201103092; Reed Construc-

tion Services Pty Ltd v Kheng Seng (Aust) Pty Ltd (1999)15

BCL 158; BC9806316 at 164–5.
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5. Universal Publishers Ltd v Australian Executors [2013] NSWSC

2021; BC201316765 at [59]; Lend Lease Pty Ltd v Sugar

Australia Pty Ltd [2014] VSC 476; BC201408345 at [36];

Saipen Australia Pty Ltd v GLNG Operations Pty Ltd [2014]

QSC 310; BC201411437 at [69]; Bateman Project Engineering

Pty Ltd v Resolule Ltd (2000) 23 WAR 493; [2000] WASC 284;

BC200007319.

6. Universal Publishers, above, n 5.

7. Lend Lease, above, n 5.

8. Commissioner of Taxation v Kassem and Secatore (2012) 205

FCR 156; [2012] FCAFC 124; BC201206588 at [62]–[63],

[91].
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Backyard Blitz

New South Wales

Review to streamline caravan and
manufactured homes planning policy

The NSW Department of Planning and Environment

is asking for feedback on ideas to cut red tape for

caravan parks and manufactured homes to make the

planning system simpler and easier to understand. The

review will look at planning laws that deal with the

approval of manufactured home estates and caravan

parks, and will include discussions with industry bodies,

councils and affordable housing stakeholders.

For more information, to register interest in partici-

pating in the review, or to stay up to date with the

reviewsprogress, email:LGRegReview@planning.nsw.gov.au.

IPART and Fit for the Future proposals
The Independent Pricing and Regulatory Tribunal

(IPART) will undertake the role of the Expert Panel in

assessing councils’ Fit for the Future proposals. IPART

will be assisted by Mr Comrie who has extensive

knowledge of the local government sector and has

previously provided advice to the Independent Local

Government Review Panel and Local Government NSW

on council sustainability issues.1 IPART has released a

document outlining the methodology for assessing coun-

cil Fit for the Future proposals.2

Further information is available at www.ipart.nsw.gov.au

and www.fitforthefuture.nsw.gov.au.

Footnotes
1. The Fit for the Future program has been outlined in Backyard

Blitz (2014) 13(9) LGovR 160.

2. Independent Pricing and Regulatory Tribunal (2015) Method-

ology for Assessment of Council Fit for the Future Proposals.

Tasmania

New planning scheme for Launceston
The Launceston Interim Planning Scheme 2015 came

into effect on 29 April 2015. The new Planning Scheme

is a part of the Tasmanian Government’s regional

planning initiative under which each council in Tasma-

nia was required to prepare a new interim planning

scheme. The reform will create contemporary and more

consistent planning schemes across the state as part of

the transition to a single statewide planning scheme.

Further information is available on the Tasmanian

Planning Commission website, www.planning.tas.gov.au.
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Australia

Council approaches to leadership
The Australian Centre of Excellence for Local Gov-

ernment (ACELG) has released its report “Council

approaches to Leadership: Research into good practice”

which highlights findings from a research project it

undertook which focused on council approaches to

leadership development that are identified as “good

practice”.3

Eight councils were involved in the research —

Fairfield City Council (NSW), Knox City Council (Vic),

Logan City Council (QLD), Maroondah City Council

(Vic), City of Marion (SA), City of Melville (WA),

Randwick City Council (NSW) and City of Salisbury

(SA).

A copy of the report is available from the ACELG

website, www.acelg.org.au.

Councils learning from each other
The Australian Centre of Excellence for Local Gov-

ernment (ACELG) has released its report “Councils

learning from each other: An Australian case study”

which highlights the findings of its research which had

the following objectives:

• to understand and describe the phenomenon of
councils learning from each other in the Australian
context;

• to identify the mechanisms which facilitate inter-
council learning in order to understand how associa-
tions, jurisdictions and educators might make use of
this enhanced understanding to inform capacity build-
ing programs promoting local government reform;
and

• to put forward the study as a contribution to current
national and international research and debates on
inter-organisational learning in local government.4

“Adopting a case study approach, the research com-

prised a literature review, including an in-depth explo-

ration of using case studies as a research strategy; data

gathering and analysis of in-depth one-on-one and group

interviews with people working in local government;

and feedback reports from students undergoing training

in local government leadership.”5

A copy of the report is available from the ACELG

website, www.acelg.org.au.

Footnotes
3. Bruce, Sophi (2015) Council approaches to leadership: Research

into good practice Australian Centre of Excellence for Local

Government, University of Technology Sydney, Australia at 2.

4. Woods, R., Tan, S. & Ryan, R. (2015), Councils learning from

each other: An Australian case study, Australian Centre of

Excellence for Local Government, University of Technology

Sydney, Australia at i.

5. Above, n 4.
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